The question of whether constitutional law can protect, consolidate, and advance democracy has been considered extensively in multiple jurisdictions. The issue has not yet been considered in the context of one of the most problematic contemporary democratic
elections was a significant focus during the Sino-British negotiations of the transition of Hong Kong from British to Chinese rule.
1 The provisions of the Basic Law set out the parameters for reforming the mode of electing the Chief Executive and the members of the Legislative Council (LEGCO) respectively. Several principles can be discerned from these provisions. First, reform should be 'gradual and orderly ' .
2 Second, it should be based on a temporal appraisal of the 'actual situation' 3 in Hong Kong. Third, the ultimate aim is the election of LEGCO by universal suffrage, and the Chief Executive by universal suffrage 'upon nomination by a broadly representative nominating committee in accordance with democratic procedures'. 4 The process for reform (in terms of the requisite majority in LEGCO, the consent of the Chief Executive, and the role of the legislative body of the People's Republic of China (the Standing Committee of the National People's Congress (NPCSC))) is also clear in the text. Annexes I and II of the Basic Law state that any changes should 'be reported to the [NPCSC] for the record' (in the case of the election of members of LEGCO) or 'for approval' (in the case of the election of the Chief Executive).
5 However, the position is complicated by the fact that the NPCSC has issued various 'interpretations' and 'decisions' 6 on the meaning and implementation of these provisions of the Basic Law that arguably augment and amend the provisions outside the proper constitutional amendment procedures set out in the Basic Law.
It is also clear that the views of the executive in Hong Kong, the NPCSC, members of LEGCO, and Hong Kong residents do not converge on how and when these constitutional aspirations should be realized. Hong Kong residents do not have an explicit role in constitutional reform under the Basic Law. However, increasing dissatisfaction with reform has motivated residents to try and alter the course of reform. The most visible strategy has been the organization of mass social movements such as the 'Umbrella Movement' in 2014. 7 The focus of this paper is on another strategy: taking the reform debate to court. Residents have sought to challenge the 'constitutionality' of systemic and structural issues with the political system. Thus far, discussions on the protection of the democratic constitution in Hong Kong have focused on 'downstream' issues relating to the protection and consolidation oftakes the democratic constitution conversation further 'upstream' to the courts' role in implementing democracy, in the first instance, under the Basic Law.
9
This article focuses on a consideration of two main causes that have led to the current stalemate. The first concerns the flaws in the constitutional design of the Basic Law and, in particular, a lack of clarity on the scope and nature of the role of the various parties, which precipitate such an impasse. Second, the article considers the advantages of introducing a new party to the conversation: the courts. It looks at the role of the courts in reconstitutionalizing the political reform debate by refocusing the parties' attention to the relevant provisions of the Basic Law. The article evaluates the largely unsuccessful use of the courts thus far by Hong Kong residents to correct and advance political reform. This analysis is done with a view to designing optimal litigation strategies. The litigation strategies proposed in Section III push the courts to play a stronger role in two discrete respects: (1) re-orienting the parties to the Basic Law by clarifying the application of the Basic Law to the issues occupying the political reform agenda; and (2) rectifying discrete constitutionally problematic aspects of the current system pending broader reform.
constitutional design issues
The Basic Law contains three types of provisions that govern political reform. First, Articles 45 and 68 constitutionalize the ultimate aim of universal suffrage. Second, Annexes I and II set out the process for reform. These provisions include a role for the Chief Executive (in consenting to any reform), LEGCO (in approving a reform proposal), and the NPCSC (in receiving and recording or approving any changes to the system).
Although not explicitly required, in practice the executive has initiated each reform cycle through a public consultation: it is only here that Hong Kong residents have been given a role to play in political reform. Third, Chapter III of the Basic Law sets out the political and civil rights of residents necessary for effective democratic participation (for example, Article 26 sets out the right to vote and participate in public affairs).
10 While this appears to be a constitutionally robust framework, the position has been complicated by two key design flaws. The first is the division of power between the NPCSC and the local political arms of government (the Chief Executive and LEGCO) to conduct and dictate the terms of any reform exercise. The second is the lack of clarity in the scope of the NPCSC's interpretive power in relation to these provisions of the Basic Law.
A. Problematic Role of the NPCSC under Annexes I and II
While Annexes I and II make clear that the NPCSC has a role to play in political reform, this is only at the end of the reform process once any reform package has been voted on by LEGCO and approved by the Chief Executive. Paragraph 7 of Annex I states that any amendments to the method for selecting the Chief Executive 'shall be reported to the [NPCSC] for approval' (emphasis added). Paragraph (III) of Annex II states that any amendments to the method for selecting LEGCO 'shall be reported to the [NPCSC] for the record' (emphasis added). The political reform process was therefore envisaged as a process that would be primarily locally-initiated, driven, and led. However, through various interpretations and decisions relating to the relevant provisions of the Basic Law, the NPCSC has created a new role for themselves at the inception of the reform exercise and have then exercised this role in problematic ways. This section looks at these interpretations and decisions. As a preliminary matter, the distinction between a 'decision' and an 'interpretation' by the NPCSC is unclear. The NPCSC has provided no indicators or guidance on when it will issue one over the other on a particular issue, but the purported effect of both instruments appears to be the same from the text of the instruments: they are promulgated as authoritative positions on the particular provision of the Basic Law. Concerns with the proposed authority of these instruments are the subject of discussion in this section.
A starting point for understanding the string of decisions and interpretations is the NPCSC's interpretation of Annex I and II of the Basic Law in 2004. 11 In that interpretation, the NPCSC stated that the Chief Executive will first need to report to the NPCSC on the need to amend electoral methods and the NPCSC will then 'decide' whether there is such a need. This 'interpretation' is extra-textual, not borne out in the wording of the Annexes. This significantly amplifies the role of the NPCSC under both Annexes by giving the NPCSC an additional role in kick-starting any reform process.
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The significance of this role can be felt in subsequent decisions and interpretations where the NPCSC prescribed the scope and pace of reform in each reform cycle that the Chief Executive sought to initiate, as well as specific conditions for universal suffrage (for example, the criteria for the candidacy of the Chief Executive). The interpretation in 2004 was followed shortly by a decision from the NPCSC 13 on the back of a report by the Chief Executive on the need for reform.
14 Despite the Chief Executive indicating that there was a need for reform, the NPCSC disagreed. The NPCSC elaborated that:
[A]ny change…shall conform to principles such as being compatible with the social, economic, political development of Hong Kong, being conducive to the balanced participation of all sectors and groups of the society, being conducive to the effective operation of the executive-led system, being conducive to the maintenance of the long-term prosperity and stability of Hong Kong.
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These principles are in addition to those embedded in the text of Articles 45 and 68. 16 The NPCSC sought to reassure the electorate that there will be gradual progress towards universal suffrage -an assurance which ultimately proved problematic in later reform cycles as elaborated on below.
Subsequently, in 2007, 17 the NPCSC, in its new role at the inception of the reform exercise, 'approved' the Chief Executive's 'request' for making 'appropriate amendments' to the mode of electing the Chief Executive and LEGCO.
18 The NPCSC In examining the direction and pace of its constitutional development, [we] must pay heed to the views of the Central Authorities… Amendments to the design and principle of the political structure…must not be lightly contemplated… [and] must aim at consolidating the executive-led system…and must not deviate from this principle of design… when considering the actual situation, public opinions, as well as other factors, including the legal status of the HKSAR, the present stage of constitutional development, economic development, social conditions, the understanding on the part of the public of "One Country, Two Systems" and the Basic Law, public awareness on political participation, the maturity of political talent and political groups, as well as the relationship between the executive authorities and the legislature, must be taken into account… any proposed amendments must enable different sectors of society to be represented in the political structure, and to participate in politics through various channels… any proposed amendments must not bring about any adverse effect to the systems of economy, monetary affairs, public finance. further stated that the election of the Chief Executive in 2017 'may' be by universal suffrage, and the election of LEGCO by universal suffrage thereafter.
NPCSC (n 13
19 This was in response to the Chief Executive's report in which it had been communicated that residents wanted a timetable. The Chief Executive thus started a public consultation exercise. Ultimately, it was determined that the Election Committee that elected the Chief Executive be enlarged from 800 to 1,200 members. There would also be an increase in the number of seats in LEGCO (from sixty to seventy seats) with five new seats in the 'functional constituencies'.
20 These constituencies are a unique and problematic aspect of Hong Kong's electoral system and discussed further in Section II below. The new functional constituency seats proposed in this reform cycle would not be filled by members elected by and from industry-specific sectors as is typically the case for functional constituencies, but by district council candidates who were elected to local government by popular vote. These proposals followed two rounds of public consultation and one round of voting in LEGCO.
21
This was followed in 2014 by a decision from the NPCSC where it imposed strict conditions for universal suffrage in 2017. 22 This was on the basis of a report by the Chief Executive on (apparently) divergent views of the public on universal suffrage.
23
The NPCSC took the view that 'the Chief Executive has to be a person who loves the country and loves Hong Kong… The method for selecting the Chief Executive by universal suffrage must provide corresponding institutional safeguards for this purpose.'
24 It set out that the nominating committee for the Chief Executive must be based on the Election Committee that will nominate only two to three candidates. It further stated that as there had already been significant changes made to the process for electing members of LEGCO in previous reform cycles, there was no further need for reform at this stage. This decision provoked the strongest reaction from members of the 19. ibid. 20. The existence of 'functional' constituencies (industry versus geographical sectors) is one of the most problematic aspects of the Hong Kong political system and is discussed in Section II(C)(2). The legitimacy of the content of the report was the subject of a challenge in judicial review proceedings (as further discussed in Section II(A) below).
24. NPCSC, ibid.
public (and was a trigger for the Umbrella Movement). This reaction prompted an 'explanation' of the decision from the NPCSC, where it reiterated the 'divergent views' on universal suffrage in Hong Kong as the foundation for its decision. 25 Ultimately, proposals made by the Government in this reform cycle were rejected by LEGCO.
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The above discussion highlights the gradual increase in input from the NPCSC, which now dictates the parameters, pace, and scope of reform.
27 The NPCSC's decisions are made following consultations with various political representatives from Hong Kong and the local government bureaus, which, it is argued, helps apprise them of the real concerns of the Hong Kong electorate, and in particular, their desire for universal suffrage. However, this does not help to appease the Hong Kong residents who increasingly express their frustration at their decreasing impact on the actual design and outcome of any reform exercise. The frustration is compounded by the fact that their role is being eclipsed by the NPCSC instead of a local institution such as LEGCO, which arguably and relatively speaking, has some democratic credentials and representativeness.
These unilateral actions by the NPCSC to augment its role are made possible by another major design flaw in the Basic Law: the lack of clarity over the division of interpretive power and, in particular, the scope of the plenary powers of interpretation of the NPCSC under Article 158. The following section considers this issue.
B. Authority over Interpretation of the Basic Law
This article proposes a stronger role for the local courts. This involves resolving some problematic issues relating to the interpretation of the Basic Law. Under Article 158(1) of the Basic Law, plenary powers of interpretation are vested in the NPCSC. Under Article 158(2), the NPCSC authorizes the Hong Kong courts to interpret 'on their own… the provisions of the Basic Law' in adjudicating cases. However, in respect of certain provisions (described in Article 158(3)), where the courts are unclear about the meaning of those provisions, they must consult the NPCSC for an interpretation before making a decision, and then must do so in accordance with the interpretation so provided.
There are two design issues that are unclear from the text of Article 158. First, it is unclear when and how the NPCSC can exercise their plenary powers. Second, it is unclear which provisions trigger an 'obligation' on the part of the Hong Kong courts to On the first issue, there is a lack of clarity over whether the NPCSC's plenary powers of interpretation are autonomous, or can only be exercised when there is a specific trigger for interpretation (namely, a request from the various organs of government in Hong Kong). In practice, the NPCSC has issued interpretations autonomously without any specific trigger.
28 In exercising such autonomous plenary powers, the NPCSC demonstrates its view of the Basic Law as a 'statutory' instrument issued pursuant to the Constitution of the People's Republic of China (PRC Constitution). This is clear from the preambles to the various interpretations. The preambles typically state that the interpretations are made pursuant to Article 67(4) of the PRC Constitution which, in turn, gives the NPCSC the power to interpret 'laws'. While the Basic Law was indeed promulgated pursuant to the PRC Constitution, as set out in the Preamble to the Basic Law, it is clear, from the perspective of the common law (which is 'entrenched' and protected under Article 8 of the Basic Law), that the latter is regarded as 'constitutional' in nature. 29 It is apparent that the NPCSC does not share this characterization of the Basic Law and, in treating it as statutory, the NPCSC assumes legislative authority over the Basic Law. This leads to a number of secondary issues: whether NPCSC interpretations need to consider prior interpretations in Hong Kong as part of the 'constitutional' matrix for interpretation; whether the NPCSC can issue an interpretation during judicial proceedings on an issue, and in the absence of a judicial request; and the binding impact of any NPCSC interpretations on local institutions.
30 Lack of clarity on the last of these issues precipitated the unilateral extension of the NPCSC's powers in the local political reform exercises; local institutions did not query or push back on those interpretations. Politically, it is now difficult to do so.
The second issue in need of clarity is this: given the strong powers that are asserted by the NPCSC over the interpretation of the Basic Law, can there be any room for the courts in Hong Kong to interpret the electoral provisions, or are these matters on which the courts must refer to the NPCSC for an interpretation? Article 158(1) authorizes the Hong Kong courts '[t]o interpret on their own, in adjudicating cases, the provisions of [the Basic Law] which are within the limits of the autonomy of [Hong Kong]' (emphasis added). Article 158(3), however, states that a reference to the NPCSC is mandatory 28. There are instances where it is responding to a particular situation (eg the NPCSC's interpretation on the mode of calculating the duration of the term of office of a Chief Executive following the early resignation of the first Chief Executive of Hong Kong), or a particular request (from, for example, the Chief Executive). However, it has not considered these triggers to be the requirements before issuing the interpretations discussed above in Section I(A). 30. The only explicit obligation on the NPCSC is that, in issuing an interpretation, it must consult its committee for the Basic Law.
where the provisions being interpreted concern 'affairs which are the responsibility of the Central People's Government, or concerning the relationship between the Central Authorities and the Region'. Are Articles 45 and 68 within the former or latter category?
The courts have sought to clarify the precise conditions for a referral to the NPCSC and have identified three conditions. First, the provision engages the subject matters explicitly identified in Article 158(3) (the classification condition). Second, an interpretation is required to decide a case 31 (the necessity condition). Finally, even if the first two conditions point to a referral, this is only necessary where the meaning of the relevant provision is contested or unclear (the arguability threshold).
32
Therefore, the Court of Final Appeal has given itself considerable discretion in deciding whether to make a referral.
33
Despite the now powerful role of the NPCSC, there is thus still room for arguing that not all reform issues are areas that are automatically and completely excluded from input by the local courts.
34 Indeed, while the NPCSC may have assumed authority on the 'need' and 'timetable' of reform, the specific mechanics and design could still be argued to be within the authority of the local government. In addition, in applying the three conditions mentioned above, while the classification and necessity conditions may arguably be met for provisions like Articles 45 and 68, it is possible for the courts to conclude that the arguability threshold is not. The meaning of 'universal suffrage' under Articles 45 and 68 is amenable to interpretation with sufficient clarity using normal common law methods of constitutional interpretation, as will be further discussed in Section IV(A) below. In addition, some of the fundamental rights provisions (for example, the right to vote under Article 26) that are utilized to problematize aspects of the electoral system in Hong Kong, may not even meet the classification condition. This leaves a considerable range of reform issues within the powers of the local courts.
There is a possible residual concern that the courts might lose their perceived legitimacy and influence once they are viewed as being more active in constitutional adjudication in this area. This could lead to push back from the NPCSC, who may issue retaliatory interpretations of the Basic Law. Worse still, the NPCSC may issue a 'clarifying' and perhaps contrary interpretation of Article 158 on the conditions for an interpretation by the NPCSC. This could ultimately lead to the diminishment of the judicial role, as the courts would become bound by more interpretations of the Basic Law from the NPCSC in future cases. This could be an irreversible position in the absence of any democratic or constitutional mechanisms to combat any unilateral constitutional usurpation by the NPCSC. 35 However, it is not suggested that the courts engage in such brinkmanship in a way that leads to this position. Subject to the following discussion, they should not challenge the authority of or any legitimate input by the NPCSC on reform issues, or reverse the established jurisprudence on the scope of Article 158(3). Instead, it is argued that the courts should not automatically assume a deferential and exclusionary role for itself in the area of political reform, but should instead deal with it on a case-by-case basis by applying the three conditions for a referral.
The above proposed stronger role for the courts also only applies where the courts are considering the scope of their interpretive authority over provisions that have not yet been interpreted by the NPCSC and there is, therefore, scope for fresh interpretation by the local courts. A problematic area is where an autonomous interpretation is issued by the NPCSC during the course of judicial proceedings in the absence of a request from the Court of Final Appeal. There may be a scenario where the NPCSC issues an interpretation of provisions that applicants seek to rely on in judicial review proceedings while those proceedings are ongoing.
This was recently a live issue. In September 2016, two individuals were elected to geographical constituency seats in LEGCO elections. Article 104 of the Basic Law states that '[w]hen assuming office…members of [LEGCO]…must, in accordance with law, swear to uphold the Basic Law…and swear allegiance to the [HKSAR of the PRC]'. This is mirrored in Section 18 of the Oaths and Declarations Ordinance (OADO).
36 Section 21 of the OADO further provides that if LEGCO members decline or neglect to take the prescribed form of the oath, they shall be disqualified from entering office. The prescribed form of the oath is set out in Part IV of Schedule 2 of the OADO (mirroring Article 104 of the Basic Law). When taking their oath to assume office as members of LEGCO, both individuals -pro-democracy candidates -deviated significantly from the prescribed form, as a form of protest against the state of progress towards universal suffrage in Hong Kong. The President of LEGCO decided that the oath taken by them was invalid and allowed them the opportunity to re-take the oath at a subsequent LEGCO meeting if they made a written request to do so. However, before that opportunity arose, the Chief Executive of the HKSAR and the Secretary for Justice applied for judicial review on two main grounds. First, on a proper reading of Section 21 of the OADO, both individuals must be regarded as having vacated their office, if they have already entered office on the basis of their defective oath, or be disqualified from entering their office if they have not done so. Second, the President of LEGCO had erred in law in allowing the two individuals to re-take their oath. The applicants applied for interim injunctions to prevent the re-taking of the oaths and for related declaratory relief to the effect that the President had no power to allow this to happen. The interim injunctions were refused by the Court of First Instance. However, the Court granted leave for the application for judicial review. 37 Before the full hearing of the application for judicial review, the NPCSC issued an interpretation of Article 104.
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The design of the Basic Law and in particular Article 158, allows for (or at least does not reduce) the risk of these situations arising given the ambiguity over whether the NPCSC's powers are free-standing or reactive. The issue that remains is how to resolve such design issues when they occur, and in particular, how the local courts ought to react when they do occur. There are several possibilities in order of decreasing deference to such interpretations. First, the court is bound by such interpretations and must follow them.
39 Second, the court could and should apply common law interpretive techniques to any such NPCSC interpretation. It should not accept them at 'face value'. Such common law interpretive techniques include the full remit of constitutional interpretive tools (for example, purposive, originalist, living tree). 40 Here the courts could have a role to play in adopting a more Basic Law-consonant and -compliant interpretation of an NPCSC interpretation.
41 Third, the court could evaluate the validity of such 'interpretations' and 'strike them down' should they amount to, for example, 'amendments' via the back door outside the prescribed Article 159 amendment procedure.
42 A fourth possibility, which has not yet been explored in the literature or cases in Hong Kong, is the utilization of some form of a basic structure or basic features doctrine to evaluate the legitimacy of such interpretations. Courts in various common law jurisdictions have sought to identify 'basic features' or the 'basic structure' of the Constitution to varying ends. In India, for example, the Supreme Court of India has stated on multiple occasions that such basic features are beyond amendment by Parliament and the courts will strike down any amendments that seek to limit or ' The interpretive division of powers is a key aspect of these 'basic policies' and one that can be the subject of review by the courts in Hong Kong on the basis of a 'basic features doctrine'-style approach to interpreting NPCSC interpretations and decisions.
Despite the above possibilities for a judicial response to an NPCSC interpretation in an ongoing case, the Court of First Instance ultimately felt bound by the interpretation.
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Interestingly, however, it also noted that 'independent of the Interpretation', the various laws and Basic Law when 'properly construed' would carry effectively the same meaning as the NPCSC had ascribed to Article 104 via its interpretation. 45 The Court, therefore, still felt free to exercise its independent judgment on the issues dealt with in the interpretation. It is unclear how far the Court would have gone with this had they disagreed with the interpretation. On appeal, the Court of Appeal engaged further with the question of the validity and true effect of the interpretation, given that the appellants made specific arguments about its validity. The Chief Judge of the High Court, giving the judgment for the Court of Appeal, took a much more conservative position, holding that: (1) there is no issue with the purported retrospectivity of the interpretation; (2) the Chinese legal system allows for a legislative interpretation to clarify or supplement laws; and (3) the critical issue of whether the local courts can assess the validity of an interpretation of the NPCSC is undecided in Hong Kong.
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The latter offers the most promise for a stronger role by the courts in such situations, despite the conservative tenor of the Court of Appeal's judgment. Ultimately, the Court of Appeal preferred to leave the issue for resolution by the Court of Final Appeal, given its constitutional importance. The respondents (the two individuals) sought an appeal to the Court of Final Appeal, which refused their application for leave on a number of grounds.
47 More important for present purposes is the Court of Final Appeal's view on the NPCSC interpretation. It concluded that the interpretation was binding on the courts. It would thus appear that as the highest court, the Court of Final Appeal did not seem prepared to engage with the NPCSC interpretation along the stronger legal lines suggested above or even on the basis of the lower courts' decisions. However, there are several principles that can be extracted from the Court of Final Appeal's judgment on the foundations for treating the NPCSC interpretation as binding, that leave some decisional space for local courts in cases of these kind. First, as the interpretation was clear in its scope and effect, it was therefore binding. 48 Second, like the Court of First Instance, the court concluded that the outcome (on the interpretation of the OADO) would be the same irrespective of the NPCSC's interpretation.
49 Third, on the applicants' arguments, that the effect of the NPCSC interpretation was to oust the jurisdiction of the Hong Kong courts on issues arising under the OADA, the court concluded that this was not reasonably arguable and therefore, it was not necessary to interrogate the NPCSC interpretation further as requested by the applicants.
50 From this it is again clear that an NPCSC interpretation is not going to be treated as binding per se, but only where it is clear and where it does not purport to oust the courts' jurisdiction on matters that are properly within the remit of local courts. In addition, the court will still carry out its own interpretation of the underlying provisions -in this line of cases, the courts' interpretation at all levels happened to coincide with that contained in the NPCSC interpretation.
The above discussion therefore shows how the role of the Hong Kong courts is in no way automatically abridged by the plenary interpretation powers of the NPCSC under Article 158, either as a matter of design or in the way the powers have been utilized to date. The lack of clarity in the constitutional set-up should, therefore, not be utilized to weaken the role of the courts proposed in Section III.
The article now turns to consider, beyond such design issues, how flawed litigation strategies employed by applicants have failed to resolve the stalemate that currently exists on issues of political reform.
ii. litigating the democratic constitution:
failed strategies
This article analyzes three main litigation strategies to date. 51 The first concerns challenges to the process of reform, including the conduct of public consultations and the content of executive reports to the NPCSC on public 'opinion'. challenges to restrictions on access to the political sphere. 52 The third involves challenges to the most stubborn aspects of the design of the political system that have been difficult to push on to the reform agenda. This section explains each of the strategies, highlighting the main reasons the applicants failed. The following section will then propose alternative strategies, taking into account these reasons for failure.
A
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(Kwok Cheuk Kin). In Yvonne Leung, the applicant sought to challenge the public consultation exercise conducted in 2015 on two grounds. First, the respondent had misdirected herself in law that a decision by the NPCSC (as discussed in Section I(A)) on the nature of political reform was legally binding. The applicant was willing to concede that the NPCSC had given itself a role in deciding on whether there is a need for reform, but argued that this did not extend to a role in deciding on the content of that reform. The only approval role that the NPCSC had on the content of reform was in relation to the election of the Chief Executive and only after any amendments had been passed by LEGCO. The second ground for challenge was based on the report by the executive after the public consultation. The applicant argued that it failed to take into account, as a relevant consideration, the electoral rights of the applicant. Alternatively, the applicant argued that the report constituted a disproportionate restriction on those rights. The court started by observing that they could not review the validity of the NPCSC decision itself. The court would have been willing to review the legality of the consultation exercise on its own as being tainted by the alleged illegality of the NPCSC's decision, but only if it could be shown that the alleged error of law had a material impact. The applicant sought to argue that such an impact was apparent from the fact that the executive did not entertain proposals that ran counter to the NPCSC's decision. However, the court held that even if the government had accepted those alternative proposals, the NPCSC still has a role to play in approving the final package passed by LEGCO and approved by the Chief Executive. This latter role of the NPCSC (and its constitutionality) is non-justiciable.
The court also refused leave on the basis that the application was premature. The recommendations, in the form of a reform bill, were yet to be debated by LEGCO. It is only in exceptional circumstances that the court would review such a pre-enactment bill. This includes the situation where it would lead to immediate and irreversible damage following its enactment that requires prophylactic action on the part of the courts. This was not the case here. Any challenge of recommendations further down the line once they had been either passed by LEGCO or approved by the Chief Executive 55 would not be defeated on grounds of prematurity, although the applicant would have difficulties in making the substantive arguments as discussed above.
On the argument on electoral rights under Article 26, the applicant argued that the absence of any reference to these rights by the executive showed a failure to take account of a relevant consideration.
56 Alternatively, there was an unjustified interference with such rights by the proposals and, in particular, the restricted representativeness of the proposed Nominating Committee in charge of vetting candidates for Chief Executive; the qualitative and quantitative restrictions on candidates that can stand for election as Chief Executive; and the fact that electors did not have the option to vote for none of the candidates. Aside from the same prematurity issues, the court held that these were all issues concerning the form of elections. This was an area of high policy where the courts accord a high degree of deference to the views of the executive and LEGCO.
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The second case dealing with challenges to the consultation process itself -Kwok Cheuk Kin -also sought to challenge the reports made to the NPCSC. The applicant applied for a broad declaration that the reports were unlawful on four grounds.
First, the public consultations and resultant reports to the NPCSC were unfair. On this, the applicant raised a number of concerns, ranging from procedural to substantive 'fairness' concerns. The government appeared to have formed a pre-determined view on the issues. In addition, the executive did not provide enough information to allow people to form an opinion on the issues (including information on the relevance of the electoral rights in the Basic Law and BORO, issues relating to the restrictions on the number of candidates, and the voting mechanism of the nominating committee). There was also a failure to make recommendations on the need for a 'broadly representative nominating committee in accordance with democratic procedures' in furtherance of the aspirations contained in Article 45 of the Basic Law. The applicant also argued that the respondent gave more time to meet pro-government organizations than pro-democracy organizations. This was evident from the fact that a report by twentythree pro-democracy LEGCO members was not reflected in the public consultation documents. Finally, the reports stated that public opinion was in favour of a requirement that the Chief Executive be someone who loves the country and Hong Kong -something on which the various consultation documents did not ask the public to give an opinion.
A second ground of review was that the applicant had a legitimate expectation that the government would accurately summarize and report public opinion in reports to the NPCSC. Third, Articles 45 and 68 constitutionally obliged the government to accurately reflect the 'actual situation' in Hong Kong to the NPCSC. Fourth, the findings and conclusions in the reports were irrational (in the Wednesbury sense) 58 because they were not based on material and opinion that would support the reports. Again, the applicant was refused leave. The reports in question had already led to the NPCSC's decision in 2014 (discussed in Section I(A) above), so even if the reports were quashed, the courts could not do anything about the NPCSC's decision itself: it was non-justiciable. The court also held that there was evidence to suggest that the NPCSC had already been apprised of the alternative views of the pro-democracy LEGCO members. 59 The court further rejected the view that a decision was necessary in the case to set out useful guidance for the conduct of future consultations, on the basis that fairness is highly contextual and fact-specific.
B. Strategy II -Challenging Access to the Political Sphere
The way in which the Basic Law is to be amended is set out in Article 159, and in the case of political reform, Annexes I and II. There is no provision for amendment by referendum. Frustrated by the formal constitutional amendment process, prodemocracy legislators have sought to conduct informal constitutional 'referendums' through various means. One of the most prominent ways has been by resigning en masse from LEGCO and forcing a by-election, with the resigning members standing for re-election on the basis of a manifesto pushing for immediate and full universal suffrage. Their view is that re-election on the basis of such a manifesto is a de facto referendum, with residents expressing their support for universal suffrage via the ballot box in re-electing the resigning legislators.
Therefore, in January 2010, five LEGCO members resigned to trigger such a byelection. Eventually, the five members were re-elected in by-elections that cost HKD 126 million and with a record low voter turnout (17.19 per cent). The executive followed this with a public consultation and debate in LEGCO, and the subsequent enactment of an amendment to the Legislative Council Ordinance (LCO) to mitigate the risk of such engineered by-elections. 60 The new Section 39(2A) of the LCO disqualified a member of LEGCO, who resigned from office, from being nominated and elected as a candidate at a by-election within six months of their resignation, unless there was an intervening general election. The applicant commenced judicial review proceedings challenging this provision for infringing Article 26 of the Basic Law and Article 21 of BORO.
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The applicant was unsuccessful, largely because of the deferential standard of review adopted by reviewing restrictions on the rights in question. 62 The courts in Hong Kong typically utilize a proportionality test when reviewing restrictions on rights.
63
The applicant argued for a higher level of scrutiny in the application of the proportionality test because of the fundamental nature of the rights of political participation at stake. Accordingly, the applicants argued that the court should also scrutinize whether there was indeed any legitimate aim to be pursued in enacting the restriction on standing for a by-election following a voluntary resignation. The applicant argued that resigning to trigger a by-election and gaining a renewed mandate on a controversial issue is an accepted political mechanism used in most developed Western democracies, and there were reasonable views both for and against such a tactic. The Court of First Instance did not accept this, deferring to the legislature and holding that the nature of the right is only one of the considerations in deciding on the degree of scrutiny.
64 This has to be balanced against the nature of the issues at stake and in particular whether there are any polycentric or socio-economic considerations.
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On appeal, in rejecting the further argument that under the third limb of the proportionality test, the court should look into whether the restriction in question was a minimal impairment, the Court of Appeal held:
Our courts have repeatedly recognized that this formulation does not remove the possibility of a reasonable range of options within which the relevant arm(s) of the government has a discretionary area of judgment… no matter how the third limb of the test is formulated, the ultimate question is the same…
66
In any event, this was not a situation involving fundamental rights that would rationalize any differential formulation or treatment in the application of the proportionality test. The political context was highly relevant for the Court of Appeal in adopting a deferential posture.
C. Strategy III -Challenge Aspects of the Design of the Political System
Two of the most problematic aspects of political design are the functional constituencies and the practice of corporate voting -both relate to the election of LEGCO members and both have been the subject of challenge. reconstitutionalizing politics in the hksar 43
Corporate Voting
This was the subject of challenge in Chan Yu Nam v Secretary for Justice ('Chan Yu Nam'). 67 Seats in LEGCO are returned not only from geographical constituencies, but also from industry-specific functional constituencies. The argument for functional constituencies is that they promote balanced political participation from a range of professional, commercial, and industrial interests. 68 However, they are also heavily criticized as being populated by members drawn mostly from commercial sectors of society (for example, they do not include ethnic or minority-based constituencies or grassroots community-based sectors). Members of functional constituencies constitute 50 per cent of LEGCO and are in a position to veto or approve proposals, bills, and motions even though they represent a smaller scope of interests, and even if the geographical constituencies vote against such decisions. Functional constituencies are generally considered to be pro-government entities that naturally align with the executive as a way of maintaining stable and favourable business conditions.
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This highlights why it may be difficult to achieve the modification or abolition of either functional constituencies or corporate voting through a legislative vote. These constituencies are also inconsistent with universal suffrage, as they allow some voters to have more than one vote if that voter is registered to vote in a geographical constituency as well as a functional constituency.
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Voters in functional constituencies can include corporations. This leads to further problems. Group companies may have strong representation in a particular functional constituency as some of its subsidiaries also carry a vote. Similarly, companies that operate in different industries may be eligible to vote in more than one functional constituency. 71 No change has been seriously mooted or recommended thus far.
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The applicants in Chan Yu Nam were not eligible to vote in their respective functional constituencies (they had to be a corporate or statutory body or a member of specified industrial associations to qualify).
73 Cheung J at the Court of First Instance specified that he would only tackle the 'constitutionality' of corporate voting under Article 26 and not the 'political legitimacy' of corporate voting or functional constituencies per se.
74 Notwithstanding these concerns over judicial overstepping, Cheung J at the Court of First Instance did not maintain judicial agnosticism on the issue but constitutionally validated both the practice of corporate voting and functional constituencies. He opined:
[F]unctional constituencies came into being as a more systematic way of representing the various functional constituencies' interests in the Legislative Council. In turn, those interests represented, at least in terms of political theory, people's common interests in the society…That being the case, corporate voting is not surprising at all.
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The applicants relied on Article 26's application of the right to vote to '[p]ermanent residents'. As corporations are not 'permanent residents', they should not have the right to vote. Cheung J concluded that this argument is valid 'insofar as [Article 26] applies to a particular election or form of election'.
76 Therefore, the first issue was whether Article 26 applied to LEGCO elections involving functional constituencies.
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Given that corporate voting and functional constituencies existed at the time of the enactment of Article 26 of the Basic Law, Cheng J concluded that Article 26 does not apply to invalidate both, and even then, any infringements were capable of being justified using the proportionality test.
78
The Court of Appeal differed: it preferred not to use proportionality. It took a categorical approach to deciding what was permitted by Article 26, 79 utilizing a purposive approach to constitutional interpretation that was focused primarily on the historical (versus eg living) purpose behind Article 26. 80 The Court of Appeal based its conclusions on Article 68 and Paragraph 2 of Part I of Annex II of the Basic Law. The relevant part of Article 68 provides that the method for forming LEGCO shall be specified 'in the light of the actual situation … and in accordance with the principle of gradual and orderly progress' (emphasis added). Paragraph 2 of Part I of Annex II of the Basic Law specifies the use of corporate voting in relation to the formation of the first, second and third terms of LEGCO (ie up to 2007). These provisions were held to be reflective of the intention to maintain both. The Court of Appeal indicated that the spirit of the drafting documents and various constituent documents that preceded the Basic Law (such as the Joint Declaration) was a continuation of pre-1997 electoral systems. Therefore, any changes to such historical and continuing practices would need 
Functional Constituencies
The only challenge to functional constituencies was prior to 1997 and therefore the enactment of the Basic Law. In Lee Miu Ling v Attorney-General of Hong Kong, 85 the applicant challenged the pre-handover electoral reforms initiated by the last British governor which sought to introduce, inter alia, functional constituencies. The grounds for challenge are academic, as they are based on the pre-1997 position on universal suffrage. However, the applicants' argument based on the principle of 'one person, one vote' raises the same question of the possible incompatibility of an uneven distribution of votes with the idea of universal suffrage. The government sought to justify the infringement on various grounds. First, the government had reserved the right not to apply Article 21 on the establishment of an elected Executive or Legislative Council in Hong Kong.
86 Therefore, the government has the discretion to decide how persons could become members of LEGCO. Second, Article 7(3) of the Hong Kong Letters Patent 87 (Letters Patent) (the pre-1997 constitutional document) provided a mandate to the executive to enact laws which imposed limits on the persons entitled to vote in the functional constituencies.
The applicant lost at both first instance and on appeal. At first instance, the court interpreted Article 21(1)(a) and (b) of BORO to require only that every Hong Kong permanent resident shall have the right to vote and be effectively represented. However, it did not require that every resident shall have the same voting power with votes of equal weight in each election. In any event, the rights in Article 21 could be subject to reasonable restrictions. This may include, for example, the need to have different sized constituencies to represent different sectors and better the governance of Hong Kong. In any event, the court was unwilling to use Article 21 to structure representation in the legislature at that 'embryonic' stage of the development of Hong Kong's electoral process. The Court of Appeal disagreed that the infancy of an electoral system was relevant to a constitutional assessment of the issues. Instead, the Court of Appeal was concerned with whether there was an unconstitutional inequality of universal suffrage.
89 On this, since the Letters Patent permitted additional voting rights to be conferred on certain persons, it was not unconstitutional. On the issue of different sized functional constituencies, the test to be applied was a multi-pronged proportionality-based test, by asking whether: (1) a sensible and fair-minded person would recognize the need for some difference in treatment; (2) the differential treatment was a rational way of achieving such a need; and (3) the differential treatment was also a 'proportionate' way of achieving such a need. On this, it concluded that the difference in the size of the functional constituencies passed the test. However, the Court of Appeal just asserted without much explanation that the fair-minded person would recognize the need for different sizes, and would not regard it as irrational and disproportionate. It is clear from the judgment that the Court was taking a deferential posture when it came to drawing the proportionality line for differential voter rights between different categories of voters.
However, as they have done elsewhere, the Court could have been more prescriptive at least in terms of where to draw the line. This is apparent in the courts' approach when reviewing election issues unrelated to Articles 45 and 68. 90 In the case of Chan Shu Ying v Chief Executive of the HKSAR, 91 the applicant challenged the constitutionality of a new framework for the conduct of local municipal governance. Municipal affairs had previously been in the hands of urban and regional councils that had executive and administrative powers. They were abolished and in their place, new 'district' councils were created which, while elected bodies, only had advisory powers. The applicant argued that this was inconsistent with the right to take part in the conduct of public affairs. The court held that the right to participate in 'public affairs' could include participation by way of debate, consultation and advice, and did not mandate participation through actual policy design and implementation.
92 This is an interesting interpretation of Article 25(a) of the International Covenant on Civil and Political Rights (ICCPR) (incorporated in BORO and which formed the basis of the applicant's challenge) and makes sense to the extent that it does not mandate the establishment of new political structures. However, it should not determine the permanent constitutionality and legitimacy of existing practices. Such practices should always be open to assessment, especially as universal suffrage is an aspirational objective to be achieved over time. Of equal importance is therefore the court's approach to the interpretation of the scope of this provision (which will presumably apply to Article 26 of the Basic Law) from a temporal perspective. The Court held:
Even the most rigid or traditional of societies are organic. By that I mean that they are constantly evolving. Governments change, laws and institutions change. The changes may be gradual or they may be sudden. They may even be revolutionary…This, I believe, is one of the reasons why art.25(a) does not attempt to direct at what level there should be compliance or the modalities that must be put into place to ensure compliance. As societies evolve so the manner in which they seek to comply with the requirements of art.25(a), indeed with the requirements of the Covenant as a whole, will change…a new constitutional order is now in place and the matters in issue in this case must be judged only in the context of that new order.
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Therefore, the fact that a practice existed prior to the Basic Law (in this case, advisory and non-elected bodies) does not mean that the current practice is constitutional simply because it perpetuates a historical system. The issue for the courts is whether the current system, viewed contemporarily, violates the relevant constitutional provisions. This approach is critical when looking at litigation strategies and, in particular, arguments that may be made to invite the courts to revisit earlier positions taken prior to the enactment of the Basic Law (such as the historical approach in Chan Yu Nam on corporate voting).
iii. optimising litigation strategies:
reconstitutionalizing politics
The cases thus far demonstrate that applicants have failed for a multitude of reasons: perceived amenability of the issue for judicial review; concerns over whether the rights in question are engaged or applicable to certain practices; the grounds of review were substantive versus procedural and outside of the judicial comfort zone; the declaratory relief sought was too broad; and the adoption of a deferential posture on the part of judges on issues of interpretation and the application of the proportionality test. While applicants have failed in their attempt to challenge a significant range of issues, there remain issues to be challenged. This section will sketch out possible questions that litigants can still bring to courts, despite the failures discussed in Section II. In view of the political deadlock discussed above, any political resolution, or even compromise, on the issues may be difficult.
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Such a political resolution or compromise, even if it is achieved, will most likely be at the expense of the interests of the residents of Hong Kong, in light of the balance of power that currently exists in the reform process in favour of the central and local pro-government groups in LEGCO. Accordingly, if the residents are to have any input, this may need to be via the courts and on the basis of a more considered or optimal litigation strategy, bearing in mind the reasons for failure thus far. This section highlights three novel kinds of cases that would be optimal vehicles for re-orienting the debate to the constitutional foreground. 
A. Aspects of the Design of the Political System
There remain a number of ways in which functional constituencies can be challenged. In Chan Yu Nam, the Court of Appeal protected the continuance of functional constituencies (and corporate voting) at that time. However, the issue needs to be revisited as the political system works its way towards the 'ultimate aim' of universal suffrage: there could arguably be a point in time where advancing towards this aim requires the abolition of functional constituencies and corporate voting.
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Parallel to such systemic challenges are other possible design challenges, including, for example, challenges to the Election Committee for the election of the Chief Executive. It is made up of 1,200 persons elected from sectors that resemble functional constituencies. Article 45 sets out that ultimately, the Chief Executive is to be elected by a 'broadly representative nominating committee in accordance with democratic procedures'. There are a number of open-textured phrases here: 'broadly representative nominating committee' and 'democratic procedures'. The precise scope and meaning of these phrases will need to be worked out when looking at reform going forward. It is arguable that 'broadly representative' will require a change of the demographics of the committee and the mode of the selection or election of members 'in accordance with democratic procedures'.
If these design changes are not made via the political process, as functional constituencies themselves could obstruct any such changes being voted through in LEGCO, the issue may come before the courts. For both of these design-based challenges, the courts will need to revisit their position on the interpretation of Articles 45 and 68.
96 While it could be argued that it is constitutionally inappropriate for the court itself to abolish or re-design the system, it is possible for the courts to interpret the temporal phrases in the two provisions ('actual situation', 'ultimate aim', and 'gradual and orderly progress') to continue to revisit the constitutionality of various aspects of the electoral system over time. This builds on the courts' approach elsewhere of re-evaluating historical electoral practices in light of contemporary development in democratic conditions. For example, in the context of indigenous voting rights in the rural areas of Hong Kong in Chan Wah, 97 the court held that indigenous electoral practices that were justified in one era may not be justified in another. This is also evident in the court's decision in Lee Miu Ling, where the court explicitly set out the need to periodically revisit constitutional practices and meaning (see Section II(C)(2) above). 96. The issues relating to the division of interpretive power between the NPCSC and the local courts over these provisions have been discussed in Section [I(A)] above. These are issues that will need to be considered in relation to both Articles 45 and 68. It is open to litigants to make the argument that even if the provisions in question meet the first the three criteria, there is no contest or lack of clarity on the scope of the provisions (ie the arguability threshold for a referral under Article 158 is not met) or alternatively, that the meaning of Articles 45 and 68 is not directly in issue /nor the predominant issue for consideration. Building on any advances in the interpretation of Articles 45 and 68, the courts will also need to revisit Article 26 as a tool for tackling these design questions. As the meaning and application of Articles 45 and 68 evolve, so too will that of Article 26. It has been argued elsewhere that these are a block of provisions whose meaning will need to evolve in tandem. 98 As a right to participate in politics, it is arguably a fundamental right given the broader framework of universal suffrage that the Basic Law aspires to. In this respect, the courts should be slow to conclude to the contrary (as they did in Yvonne Leung and Kwok Cheuk Kin) that any infringement of Article 26 is capable of justification via some form of the proportionality test. Elsewhere, the Hong Kong courts have been willing to recognize, in the case of fundamental rights, that there is a certain core to the right, the infringement of which is incapable of justification via a proportionality analysis. 99 In addition, in other contexts when considering voting rights, the courts were prepared to undertake a more rigorous approach to review. For example, in Chan Kin Sum v Secretary for Justice, 100 in reviewing restrictions on prisoners' voting rights, the court found that while restrictions on the right to vote were permissible, unreasonable restrictions were not. The court applied the proportionality test and did so rigorously in investigating the precise scope of the restrictions, given that the right to vote was the most important political right in Hong Kong. 101 The court issued declarations that struck down the relevant provisions of the LCO. 102 This more involved review runs contrary to the approach taken in Kwok Cheuk Kin By-Election. Applicants need to push courts to reconcile these two conflicting lines of cases dealing with the same political rights.
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A further right that has yet to be utilized to its full extent when challenging design issues is Article 25 of the Basic Law: 'all Hong Kong residents shall be equal before the law'. The unequal distribution of voting rights is arguably the biggest design issue standing in the way of 'universal suffrage'. In Chan Yu Nam, the inequality argument was narrowly constructed by the applicants. They argued that, by restricting voting in certain functional constituencies to corporate entities, the relevant provisions of the LCO discriminated between individuals who had the financial means to set up companies and those without. 104 Alternative formulations of the equality argument may have been worth exploring. 105 For example, functional constituencies and corporate voting undermine the idea of equal weighting of votes arguably embodied in the concept of universal suffrage. There is evidence to suggest that such arguments may succeed. In previous cases, the courts have been willing to explore the issue of differential access to participation in political affairs, and have awarded remedies to applicants to achieve wholesale changes to the electoral system to allow access where they felt that the differential access was problematic.
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Aside from the substantive arguments discussed above, applicants seeking to challenge design issues will also need to respond to judicial concerns relating to the scope and repercussions of any declaratory relief. Here, applicants can argue that, to give the government time to implement the courts' decisions, any declaratory relief can be temporarily suspended. The courts have, more recently, granted temporary suspension orders for its declarations of unconstitutionality in order to provide the government with time to re-consider the scope of any restrictions that they wish to impose on residents' rights in a way that is compliant with the court's judgment. 107 The use of such orders may have helped the courts in some of the earlier cases, especially in relation to more systemic concerns such as the operation of functional constituencies and corporate voting.
108 There is sufficient precedent for this in contemporary judicial review cases in Hong Kong, as is evident from the court's wide-ranging declaratory judgment in Chan Kin Sum on prisoners' voting rights that required major changes at a systemic level.
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Ultimately, the above multi-fold strategy for reviewing aspects of the design of Hong Kong's political system could achieve two things: (1) the gradual clarification, as a matter of interpretation, of the constitutional baselines and parameters for reform contained in the various provisions and rights in the Basic Law highlighted above; and (2) remedially, the gradual and incremental re-examination of the constitutionality of aspects of the system's political design.
B. Access to the Political Arena
A likely novel challenge in this area is going to be restrictions on the creation or continuance of political parties. This is topical with the recent establishment of parties advocating, in some form, the idea of the complete independence of Hong Kong from
The identity of political rights -i.e. fundamental or not -is therefore the subject of conflicting positions in the case law, leaving room for argument by applicants.
See Section II(C)(1).
106. See (n 51) on Chan Kim Sum and prisoners' voting rights, albeit not on grounds of equality but Article 26.
See also Chan Wah on indigenous voting rights (n 51). See also Jhaveri and Scully-Hill (n 51) on the government's positive response to the courts' decisions in both cases. 108. In particular, on the issue of functional constituencies and corporate voting. Indeed, this was the main barrier to awarding remedies in Lee Miu Ling.
First mooted in
Article 68(4) of the Turkish Constitution states:
The statutes and programs, as well as the activities of political parties shall not be contrary to…the principles of the democratic and secular republic; they shall not aim to promote or establish class or group dictatorship or dictatorship of any kind, nor shall they incite citizens to crime.
Article 69 empowers the Constitutional Court of Turkey to dissolve or withdraw state funding from any political party that violates Article 68(4). The ECtHR has reviewed the compatibility of this provision with Article 11 (on freedom of association) of the European Convention on Human Rights (ECHR), and it has outlined several principles. 117 First, Article 11 can and should be read as protecting even those parties who undermine the constitutional framework of a State: 'it is necessary for the proper functioning of democracy that political groups should be able to introduce [their views] into public debate in order to help find solutions to general problems concerning politicians of all persuasions.'
118 Second, the dissolution of political parties could be done in the pursuit of at least one of the legitimate aims outlined in the proviso to Article 11: the interests of national security (but not on the basis of public safety and territorial integrity, or protecting the rights and freedoms of others). Third, the means used by the relevant political party must be violent, as opposed to legal and democratic, before it can be subject to any restriction. Fourth, a measure as radical as the immediate and permanent dissolution of a political party may not be 'necessary' if the dissolution is done before its activities had even started.
This discussion could be instructive in the Hong Kong context, and can be utilized to assess the application of restrictions in the SO to political parties advocating independence.
119

C. Process of Reform
The views of the 'average' Hong Kong resident (as opposed to, for example, members of the business and industrial sectors) on political reform are arguably underrepresented in LEGCO in view of the system of functional constituencies. The underrepresentation problem could be compounded by the perceived dissatisfaction with the consultative process for political reform. And although the government has, in practice, carried out public consultations prior to constitutional reform, this is not mandated by the Basic Law. Therefore, the continuation and quality of public consultations could be crucial to ensuring the involvement of residents, pending broader reform of the functional constituency system in LEGCO. Here, the concern of the applicants is that the executive does not adequately engage with or reflect the views of the public. However, as discussed in Section II(A), the courts have expressed a reluctance to review the merits or content of the report on consultations to the NPCSC.
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The applicants may, therefore, need to re-focus their arguments on more procedural grounds of judicial review (focusing on the deliberation process and whether, for example, it was influenced by 'irrelevant considerations'), rather than on substantive grounds which look at the outcome of the reform exercise (on the basis that, for example, the report was 'irrational'). 121 There is evidence of the success of such grounds when looking at cases relating to public consultations more generally outside of the political reform context. 122 For example, the recent English case of R (on the application of Moseley (in substitution of Stirling Deceased)) (Appellant) v London Borough of Haringey (Respondent) set out the optimal features of an adequate consultation exercise: 123 First, that consultation must be at a time when proposals are still at a formative stage. Second, that the proposer must give sufficient reasons for any proposal to permit intelligent consideration and response. Third…that adequate time must be given for consideration and response and, finally, fourth, that the product of consultation must be conscientiously taken into account in finalising any statutory proposals.
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The Supreme Court further added that:
[T]he degree of specificity with which, in fairness, the public authority should conduct its consultation exercise may be influenced by the identity of those whom it is consulting…the demands of fairness are likely to be somewhat higher when an authority contemplates depriving someone of an existing benefit or advantage than when the claimant is a bare applicant for a future benefit.
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These principles are derived from a common law duty of procedural fairness, which is an accepted and well settled obligation for decision-makers in the Hong Kong context.
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It is important to note that the application of the common law duty of procedural fairness in Moseley was triggered by the existence of a prior duty to consult in the first instance. Here too there is scope for clarification by the Hong Kong courts. Aside from the process of consultation, there is a need to clarify the existence of an obligation to consult on issues of political reform. On this point, it is evident from the various decisions of the NPCSC and, in particular, the 2007 decision of the NPCSC, that the NPCSC itself takes public opinion on the issue of political reform very seriously.
127 It is also evident from its later decision in 2014, where the NPCSC commented that the Chief Executive's report accurately and comprehensively reported on public opinion and in this respect 'complied' with the Basic Law.
128 The NPCSC therefore views public opinion on the issue as, at least, constitutionally relevant. This could form the basis of argument in favour of mandating consultations as a matter of constitutional custom or convention, given this build-up in consultation and the attitudes of political institutions towards consultation. There is also case law from common law courts, including in Hong Kong, that evidences the success of such purposive arguments in favour of public consultations or engagement where there is no express legal requirement for it.
129 In addition, the doctrine of legitimate expectations that was relied upon in Kwok Cheuk Kin to argue that any reports made by the executive should accurately reflect public opinion, could be redirected to establish a duty to consult arising from past consultations. Improving the process of consultation with judicial review by setting out the various process-based parameters for such consultations would advance the democratization process. Attaching a stronger sense of public participation and opinion in the reports would also make it harder for the NPCSC to ignore the content of such reports.
iv. conclusion
In proposing various litigation strategies for reconstitutionalizing politics in Hong Kong, this article proposes a stronger but balanced role for the courts. The proposed role is for the courts to take a stronger interpretive role on the meaning of the constitutional provisions, a stronger role on the consultation process of reform as a constitutional requirement, and a role in the piecemeal correction of the system's design. It is increasingly clear from the Umbrella Movement and the various NPCSC A further issue for the applicants to consider is the possibility that the courts will hold that while there were issues with the consultation process, this had no impact on the final outcome of the consultation. The courts may therefore exercise their discretion and refuse to set aside or declare any consultation to be invalid. Therefore, the applicants need to consider the precise scope of any declaratory relief. As discussed in Section II(A), the courts felt that the scope of the declaratory relief that the applicants sought in Yvonne Leung and Kwok Cheuk Kin was too broad in its scope, especially in light of the absence of any impact of any perceived deficiency on the outcome of the consultation process. Accordingly, the precise scope of the declaratory relief sought needs to be carefully considered. This is an issue faced elsewhere -courts do take into account public inconvenience and expense and prejudice when considering whether to order a fresh consultation: see decisions that the key players are pulling in fundamentally different directions on almost all aspects of the reform exercise. More importantly, this dialogue has started moving outside of the Basic Law. 131 This is evident when comparing preambles of earlier and later NPCSC decisions. Earlier preambles were grounded in the written provisions of the Basic Law. However, the more recent narrative also refers to a presumed hierarchy of political roles in relation to the overall governance of Hong Kong between Hong Kong and China that are not explicit in the text of the Basic Law. 132 In Hong Kong, new political parties have also been established and elected into LEGCO on the basis of a manifesto of self-determination and complete independence of Hong Kong as their main objective. This self-determination is not part of the constitutional design for the Special Administrative Region of Hong Kong in the Basic Law. The need to re-orient all parties to the provisions of the Basic Law is thus clear.
A further factor that indicates a stronger role for the courts is evidence of the further disenfranchisement of residents on the issue of universal suffrage. Some commentators highlight evidence of partisan self-dealing where the 'political actors devise electoral rules that govern voting, political parties, electoral boundaries, apportionment, the administration of elections, and campaign finance that are designed to entrench themselves in power' and inhibit change. 133 The continuance of functional constituencies in LEGCO is evidence of an embryonic version of such self-dealing, given the ability of functional constituencies to self-entrench their hold on LEGCO.
These political realities highlight a need for the courts, which sit outside the dysfunctional political process, to re-situate parties in the Basic Law. This article approaches the issue by looking at what may be the right kinds of cases to be brought before the courts to complete this reconstitutionalization of political debate. The strategies in Section IV ultimately hinge on a relatively 'weaker-form' 134 of judicial review through, for example, a more robust approach to constitutional interpretation while respecting the separation of powers through the courts' award of weaker, or more piecemeal or tailored remedies. 135 The continued stream of litigation proposed in this article serves to nudge the courts into this role, and to make a difference within permissible political and separation of powers-related boundaries through gradual and incremental judgments. This may feel counter-intuitive in newer democracies, where some may yearn for a more pronounced role for the courts while the political branches work themselves out. However, a weaker form of judicial review is advocated to prevent political retaliation against strong courts and in order to preserve some role for the courts.
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Conversely, it may also be felt that the strategies proposed, while weak, are stronger than the courts' current unwillingness to step into such a role. There are two responses to this. First, the above suggestions take into account and work around the courts current deferential posture.
137 Second, the discussion also exemplifies how the motivations for judicial deference are becoming increasingly diverse. The target of deference is arguably evolving from deference to the central government, to deference to the local legislative process of constitutional reform, and to legislative opinion as a proxy for public opinion. There is therefore scope for applicants to chip away at different aspects of the deference displayed by the courts, depending on the context of their argument and the particular issue being mooted before the courts.
The Umbrella Movement and its aftermath are evidence of the Hong Kong people's efforts to resort to direct forms of political engagement to achieve genuine universal suffrage, rather than approaches based on constitutional negotiation. Courts can be part of an alternative constructive mode of trying to achieve political and constitutional engagement on issues relating to reform. It is not an ideal forum given its binary format and in view of obvious concerns over the separation of powers and judicial overreaching. The litigation strategies discussed in Section III above take this into account in proposing ways of challenging some of the more systemic problems with the electoral system. This is with a view to maximizing not just the judicial rectification of these systemic problems, but maximizing the court's normative input on the meaning of constitutional terms applicable to those problems. 
